From:  SRRT Action Council

To: ALA Council, Committee on Legislation, Intellectual Freedom Committee, International
Relations Committee

Subject: Response to the Report of the Resolution Review Task Force

Date: January 17, 2020

THE NEED FOR ADVOCACY
Free expression and intellectual freedom are currently under attack in the United States. A major

aspect of this attack is a massive wave of state and federal legislation, and now an executive order,
specifically designed to


https://theintercept.com/2016/02/16/greatest-threat-to-free-speech-in-the-west-criminalizing-activism-against-israeli-occupation/

protections for millions of Americans.... Despite my strong support for Israel, | oppose this legislation
because it clearly violates the Constitution.”®

Another form this offensive has taken has been the attempt to mandate a definition of anti-Semitism to
be used for the enforcement of federal antidiscrimination laws related to education programs or
activities. That is the intent of the Anti-Semitism Awareness Act of 2019 (S.852 and H.R. 4009).” There is
no question that anti-Semitism is a real and growing problem, including on college campuses. But as the
Act itself notes, the Department of Education is already empowered to investigate incidents of anti-
Semitism as a form of discrimination.® Furthermore, as PEN America has recently stated, “the approach
taken in the Act is not constructive, and runs the risk of chilling free speech.” The ACLU, the Foundation
for Individual Rights in Education, and the Center for Constitutional Rights all have observed that the
definition of anti-Semitism utilized by the Act is vague and/or overbroad.'® Aside from that, the Act
explicitly includes as part of its definition such examples as “denying the Jewish people their right to self-
determination” and “applying double standards” to Israel—charges frequently made against supporters of
Palestinian rights.!! For this reason, members of the Alliance for Academic Freedom—including Kenneth
Stern, the principal author of the definition used in the Act—wrote regarding a previous version of this bill:

We oppose the Anti-Semitism Awareness Act ... because we believe it
endangers academic freedom .... We believe its language could
encourage punishments of legitimate expressions of political opinion.
We don’t believe that Congress should be in the business of setting
forth official definitions of anti-Semitism. And we do not think any
definition of anti-Semitism... has any legitimate application by Congress
to contentious political speech on campus.?

For the same reason, Kenneth Stern told the House Judiciary Committee this bill “should not be
considered in any form.”

NEW EXECUTIVE ORDER

Even without the passage of the Anti-Semitism Awareness Act, this past summer the Department of

Education initiated an investigation of the Middle East studies program shared by Duke University and

the University of North Carolina, because of a complaint that noted it had organized a conference that

included BDS members as panelists.* More recently, after our task force had finished its work, President

Trump issued Executive Order 13899, “Combating Anti-Semitism,” which requires that when considering

cases of discrimination for programs and activities receiving federal funding, all executive departments

and agencies must consider the definition of anti-Semitism employed in the 226[( )] TIET@D.00000912 0 612 792 reW* BT



must remain, constitutionally protected .... We therefore call on you to
revoke this executive order immediately.®®

Agreeing with this view, SRRT Action Council proposes amending the resolution to oppose any executive
order that would restrict First Amendment rights. [Appendix C]

ALA POLICIES

These restrictive bills have been strongly opposed by virtually every significant civil liberties organization
in the U.S.—except one: the American Library Association. That is a surprising absence. One of ALA’s
most fundamental documents, “The Universal Right to Free Expression: An Interpretation of the Library
Bill of Rights,


http://www.ala.org/advocacy/intfreedom/librarybill/interpretations/universalright
http://www.ala.org/advocacy/intfreedom/librarybill/interpretations/universalright

and Advocacy staff are likely to alienate legislators they will later need to achieve actual legislative
priorities. This, they claim, simply isn't strategic. And they have insisted that, although past resolutions
might have gone out of the field of library specific issues, that is no reason to continue. Rather, other
important civil liberties groups, such as the ACLU, can carry the non-library issues.

But there are no qualifications in ALA’s pledge not to abrogate our principles. Our Interpretation of the
Library Bill of Rights doesn’t say “ALA supports free speech and intellectual freedom except when it’s
politically expedient,” or “except when repressive legislation has bipartisan support.” In fact, it is even
more important for us to oppose repressive legislation when it has bipartisan support. Is it true that free
expression is a “non-library issue”? How can that be the case when free expression is “inseparably linked
and inextricably intertwined with the professional practice of librarianship”? And how can that be the
case when defending the right to free expression is “our most basic professional responsibility”?

We insist that there is no better use of our “political capital” than defending our core values. And we
would argue that



Of course, the political and financial capital of ALA is only enhanced by its reputation as a strong
defender of free speech and intellectual freedom. That is at least partly why our advocacy work in these
areas is highlighted on ALA’s web pages. And that is why the most recent Annual Fund mailing sent out
by ALA’s Development Office in November 2019 specifically emphasized the Office for Intellectual
Freedom’s “direct support to library workers and others who are facing threats to intellectual freedom
and privacy.”? But how long will ALA be able to benefit from its reputation if we abandon our actual
support for free speech and intellectual freedom?

LEGISLATIVE CONCERNS
It has been asserted that we cannot name specific bills in our resolution, since that would put the

meaning of the resolution at risk if those bills were changed as they move through the legislative
process.
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Appendix A

December 20, 2019

To: Committee on Legislation (COL), Intellectual Freedom Committee (IFC), International
Relations Committee (IRC)

From: Resolution review task force
Subject: BDS resolution

A report/forwarding letter to the Committee on Legislation (COL), Intellectieddom
Committee (IFC)|nternational Relations Committee (IRC)
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speech and intellectual freedom restrictions in the Combating BDR\AittSemitism
Awareness Act, and related legislation.

Some members of the task force wanted to change the substance of the resolution but ultimately
that minority position did not gain enough support.

7KLY UHSRUW GRHV QRW GL ViBigng.\Thi3 e&iorithighigktsi oy DvaitheR U FH T V
co-leaders considered the most important of the revisions and the most significant points of
contention.

While supporting both free speech and intellectual freedom, COL representatives opposed

including speciftally named legislation in the resolution. One COL representative stated in an
HDUO\ FRF/HBQAKWY OLPLWHG SXEOLF SROLF\ DQG DGYRFDF\ UEL
concerns with spending resources on issues that are outside of our legislativegribrgifar

more effective to take specific lobbying actions on issues that are directly and unambiguously

tied to libraries with legislators. Our PPA staff tells us that they are unable to achieve successful
outcomes when they are required to take dipason an outsid®f-the-library issue over which

they have little influence and little perceived expertise. Further, they are likely to alienate

legislators who they will later need to achieve actual legislative priorities. Simply put: this isn't
strateJLF -~

Other task force members stated that the resolution would require minimal resources to
LPSOHPHQW $ 6557 UHSUHVHQWDWLYH VWDWHG WKDBW 3 GH
WKH OLEUDU\ LVVXH 1 DQG WKDW $digors in\defens® Rf@ur i€ DGLW LR (
YDOXHV 7KHUH VKRXOG EH QR KLJKHU OHJLVODWLYH SULRUL
$/$ SROLF\ VD\V WKDW 3ZH RSSRVH UHVWULFWLRQV RI IUHH H
LQWHOOHFWXDO |UHH @dhd frde\&pe®dR Hnd i@aRasiud Deeddbi only when

that does not alienate certain legislators. COL representatives countered that while past

resolutions may have gone out of the field of library specific issues that is no reason to continue.

3:H KDODXWHU\ GLYLGHG &RQJUHVYVY DQG ZH PXVW EH DEOH WR 2
said.
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support for the free speech of BDS is not the same as support for BDS, and that this resolution
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Appendix B

Resolution Opposing the Free Speech and Intellectual Freedom Restrictions in the
Combating BDS Act, Anti-Semitism Awareness Act, and Related Legislation

:KHUHDV WKH $PHULFDQ /LEUDU\ $VVRFLDWLRQ $/$ 3RSSRVI
prerogatves that lead to the intimidation of individuals or groups and discourages them from
exercising the right of free expression as guaranteed by the First Amendment to the U.S.
&RQVWLWXWLRQ  $/$ 3ROLF\ % *RYHUQPHQWDO ,QWLPLGD

:KHUHDV $/% aRrySegiRlatibnvor codification of documents . . . that undermine

academic or intellectual freedom, chill free speech, and/or otherwise interfere with the academic
FRPPXQLWHMWWADOHEMAVKHG QRUPVY DQG YDOXHV RI VFKRODUVKL
(ALA Policy B.2.5 Support of Academic Freedom);

Whereas, such bills as S.1, the Strengthening America's Security in the Middle East Act of 2019,
which the U.S. Senate passed on February 5, 2019, and its companion bill H.R.336 in the House
include the Comhkang BDS Act, which the American Civil Liberties Union (ACLU) has
HISODLQHG 3ZRXOG FRQGRQH VWDWH ODZV SHQDOL]JLQJ EXV]|
ER\FRWW GLYHVWPHQW RU VDQFWLRQV u%'6Y DFWLYLWLHYV
agbLQVW ,vVUDHO DQG ,vUDHOL FRQWUROOHG WHUULWRULHV’

:KHUHDV WKH $&/8 KDV GHWHUPLQHG WKDW WKH LQWHQW R
VSLULW DQG OHWWHU RI WKH J)LUVW $PHQGPHQW JXDUDQWHH
the National Codtion Against Censorship has similarly opposed the act on First Amendment

grounds; and while ALA does not currently take a position on the political views of BDS-or anti

BDS supporters, we strongly oppose efforts to stifle political expression; and

Whereasin NAACP v. Claiborne Hardware Co. (458 U.S. 886 (1982), the Supreme Court ruled
that the First Amendment protects political boycotts as protected speech;

Whereas, Boycott, Divestment, and Sanctions (BDS) is a movement, modeled after the struggle
agains apartheid in South Africa, which calls for pressure on Israel to attain Palestinian rights;
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Whereas, S.852 and H.R. 4009, the Ad¢mitism Awareness Act of 2019, currently before
Congress, provigs a definition of antBemitism to be used for the enforcement of Federal
antidiscrimination laws concerning education programs or activities;

Whereas, as noted in the Act, the Department of Education is already empowered to investigate
incidents of antiSemitism as a form of discrimination;

'KHUHDV DFFRUGLQJ WR WKH $&/8 W&KHP ERWLVIPE LLRDS KGHH $ QML
6HPLWLVP $ZDUHQHVV $FW *ULVNV LQFRUUHFWO\ HTXDWLQJ ¥
with ant-Semitism, making tOLNHO\ WKDW IUHH VSHHFK ZLOO EH FKLOOH

Whereas, the ACLU, the Alliance for Academic Freedom, the Center for Constitutional Rights,
Defending Rights & Dissent, the Foundation for Individual Rights in Education, PEN America,
and Kenneth &rn, a primary author of the definition of a@&mitism employed in the bill, have
all opposed previous versions of the bill or the current version of theS&mitism Awareness

Act; now therefore be it

Resolved, that the American Library Associationpehalf of its members:

1. opposes S.1 and H.R.336 as introduced, and any other current or future versions of
these bills that would continue to infringe on the free speech rights of supporters of the
movement for Palestinian rights, including supportéth® BDS movement; and

2. opposes S.852 and H.R. 4009 as introduced, and any other current or future versions of
these bills that would threaten to chill free speech on college campuses of supporters of
the movement for Palestinian rights, including supgrs of the BDS movement; and

3. opposes any federal, state|ocal legislation, or campus policy that would restrict, or
that currently restricts, First Amendment rights, that include speech through boycotts, of
supporters of the movement for Palestimrights or other political movements; and

4. opposes antbemitism,|slamophobia, and all other forms of racism, and remains
concerned about the increase in bigatrgtivated violence; and
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Appendix C

Proposed amendment to Resolution Opposing the Free Speech and Intellectual Freedom
Restrictions in the Combating BDS Act, Anti-Semitism Awareness Act, and Related Legislation:

Insert: “or any executive order” after “opposes any federal, state, or local legislation,” in
resolved clause 3, so that it reads:

3. opposes any federal, state, or local legislation, or any executive order or campus
policy that would restrict, or that currently restricts, First Amendment rights, that
include speech through boycotts, of supporters of the movement for Palestinian rights
or other political movements; and



