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LIBRARY COPYRIGHT ALLIANCE COMMENTS ON  
“DIGITAL COPYRIGHT ACT OF 2021” DISCUSSION DRAFT 

The Library Copyright Alliance (“LCA”) welcomes this opportunity to provide its 
comments on the December 18, 2020 discussion draft of the “Digital Copyright Act of 2021.” 
LCA consists of the American Library Association, the Association of College and Research 
Libraries, and the Association of Research Libraries. These associations collectively represent 
over 100,000 libraries in the United States employing more than 300,000 librarians and other 
personnel. An estimated 200 million Americans use these libraries more than two billion times 
each year. U.S. libraries spend over $4 billion annually purchasing or licensing copyrighted 
works. 

At the outset, LCA states that it disagrees with the basic premise of the draft articulated 
in the press release announcing the release of the draft. Contrary to the press release, the Digital 
Millennium Copyright Act (“DMCA”) does not “show the strain of a statute that has not adapted 
well to the technological advancements and changing business practices that have occurred 
since” 1998. Likewise, copyright law today is not “ill-suited for the needs of most copyright 
owners and individual users.” Further, the copyright framework does not need to “better 
encourage the creation of copyrightable works.” Based on this disagreement with the draft’s 
premise, LCA strongly opposes section 2 of the draft, which would amend the DMCA’s safe 
harbors for online service providers.  

At the same time, LCA completely agrees with the press release’s assertion that copyright 
modernization is necessary to “protect users and consumers who are making lawful uses of 
copyrighted good and software-enabled products.” Thus, LCA supports the spirit of the draft’s 
amendments to section 1201 of the DMCA in section 5 of the draft, but they do not go nearly far 
enough.  

Below, LCA provides more detailed comments on these and other sections of the draft. 
Additionally, LCA enumerates reforms to the Copyright Act that should be in the draft, but 
aren’t.  

Section 2—Safe Harbors 

Section 2 of the draft represents a radical and dangerous rewriting of the DMCA’s safe 
harbors for online service providers, including libraries. LCA believes this section should be 
stricken in its entirety. 

Section 2 makes two major structural changes to section 512. First, it would collapse the 
four separate categories of online services (mere conduit, caching, hosting, and linking) into one. 
Second, it would impose increased obligations on all service providers, including taking steps to 
ensure that “allegedly infringing materials stays [sic] down.” This would require libraries 
providing Internet access to employ filters to prevent users from uploading allegedly infringing 
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content in order to remain within the safe harbor. Such filters would severely limit the freedom 
of expression of library users. Filters cannot make fair use determinations. Moreover, we are not 
aware of any filters that would enable libraries to meet this obligation across all categories of 
works. Assuming such technologies could be developed and adopted through the overhauled 
standard technical measures provisions, libraries likely would have difficulty affording them.  

Additionally, section 2’s sweeping revisions would introduce enormous uncertainty into 
library operations. Libraries would have to follow “reasonableness best practices” updated by the 
Copyright Office every five years. Thus, libraries would have to revise their procedures every 
five years in order to accommodate the updated best practices. 

Even if Congress decides to adopt 
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In short, section 2 would not help individual creators but would destroy the open Internet. 
There is no reason for Congress to pursue it.  

Section 512 is not perfect. It is subject to abuse by rights holders and people who falsely 
claim to be rights holders. The draft attempts to improve the notice-and-
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With respect to the language of section 5, LCA supports the amendments concerning 
third party assistance, as well as the application of the exemptions to §§ 1201(a)(2) and 1201(b). 
LCA also supports the proposed new exceptions, although the new exception for people with 
disabilities should be broader: 

Notwithstanding the provisions of subsections (a) and (b), it is not a violation 
of this section to: 

(1) circumvent a technological protection measure; or 
(2) develop and employ technological means to circumvent a 
technological measure,  

for the purpose of making a copyrighted work accessible to a person or 
people with disabilities. 

LCA supports the other amendments concerning people with disabilities proposed by Professor 
Blake Reid. 

A new permanent exception should be created to enable preservation by libraries, 
archives, and museums:  

Notwithstanding the provisions of subsections (a) and (b), it is not a violation 
of this section to: 

(1) circumvent a technological protection measure; or  
(2) develop and employ technological means to circumvent a 
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in any situation where a person proposes to quote from a published authorial work 
such as a newspaper article, cartoon or photograph, the press publishers’ right 
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Section 17—Study on Deferred Examination 

Currently, LCA has no position on the study proposed in section 17. 

Section 18—Amendment of Application for Registration 

Currently, LCA has no position on section 18. 

Section 19—Copyright Office Public Advisory Board 

While LCA supports the establishment of a board to advise the Register on the operation 
and modernization of information technology at the Copyright Office, LCA sees no need for the 
board to be mandated by statute. Indeed, the Register is currently assembling such a board 
without a statutory mandate to do so. 

Section 20—Group Registration 

Currently, LCA has no position on section 20. 
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• Software Directive (1991). 

https://www.ifla.org/files/assets/hq/topics/exceptions-limitations/documents/contract_override_article.pdf
https://www.ifla.org/files/assets/hq/topics/exceptions-limitations/documents/contract_override_article.pdf
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(b) the performance of any work or recording of a protected 
performance. 

Evasion through choice of law clause to be void 

181.—(1) A term of a contract that purports to apply the law of a country 
other than Singapore is void if — 

(a) the term has been imposed wholly or mainly for the purpose of 
evading the operation of any permitted use; or  
(b) in the making of the contract one of the parties dealt as consumer, and 
he or she was then a Singapore resident, and the essential steps for the 
making of the contract were taken in Singapore, whether by him or her 
or by others on his or her behalf.  

(2) For the purposes of subsection (1)(b), the interpretation of section 
27(2)(b) of the Unfair Contract Terms Act 1977 must be considered.  
(3) This section applies to any contract, whether made before, on or after the 
date of commencement of this section. 

Beyond responding to the specific problem of abusive licensing practices, Congress 
should enact a general copyright misuse provision. Victims of copyright misuse should be 
entitled to actual and statutory damages. 

Facilit7 
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• Requiring the timely election of statutory damages. Current practice permits plaintiffs to 
delay the election between actual and statutory damages until after the jury (or court) 
awards both actual and statutory damages. This allows the plaintiff to “game the system” 
and extract higher settlements by threatening draconian damages throughout the 
litigation.  So as not to unfairly prejudice defendants, plaintiffs should make this election 
in a timely manner, before the trial or the filing of a motion for summary judgment. 

• Requiring registration renewal for continued eligibility for statutory damages. Currently, 
statutory damages are available for any work registered prior to infringement, even if the 
work was registered decades ago and has little economic value. The threat of significant 
statutory damages contributes to the orphan works problem and discourages important 
preservation efforts. Statutory damages should be available only for works whose 
registration has been renewed through a renewal procedure to be established by the 
Copyright Office. 

Fair Remuneration in Author Agreements 

While LCA believes that existing copyright law provides authors with ample incentive to 
create, the abundance of content has made it even easier for publishers and other content 
distributors to exploit individual creators. The competition between creators has exacerbated the 
already unequal bargaining position between publishers and creators. Significantly, the European 
Union has devoted attention to this issue. The CDSM Directive contains an entire chapter 
entitled “Fair remuneration in exploitation contracts of authors and performers.” Article 18 sets 
forth a principle of appropriate and proportionate remuneration. Article 19 imposes transparency 
obligations on the publishers to whom authors have licensed their copyrights. Article 20 provides 
for a mechanism to adjust contracts to enable creators to “claim additional, appropriate and fair 
remuneration from the party with whom they entered into a contract for an exploitation of their 
rights.” Article 21 requires an alternative dispute resolution procedure for the transparency 
obligations in Article 19 and contract adjustment under Article 20. Article 22 grants creators a 
right to revoke a license if the publisher fails to exploit the work. Article 23 provides that “any 
contract provision that prevents compliance with Articles 19, 20, and 21 shall be unenforceable.” 
If Ranking Member Tillis wants to amend the Copyright Act in a manner that will really benefit 
individual creators, these provisions should be considered. Protecting authors from exploitation 
by publishers is far more likely to benefit authors than amending section 512. 


