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The Honorable Miguel Cardona    The Honorable Catherine Lhamon 

Secretary       Assistant Secretary for Civil Rights 

U.S. Department of  Education     U.S. Department of  Education 

400 Maryland Avenue SW     400 Maryland Avenue SW 

Washington DC, 20202     Washington, DC 20202 

 

 

 

RE: Nondiscrimination on the Basis of  Sex (including Sexual Orientation, Gender Identity, 

Sex Characteristics, and Sex Stereotypes) in Federally Funded Education Programs or 

Activities (87 FR 41390) 

 

 

 

We the undersigned 257 education, civil rights, and youth-serving organizations are pleased to submit 

this comment in response to the proposed rulemaking on Title IX of  the Education Amendments of  

1972 (Title IX).1 Students who are lesbian, gay, bisexual, transgender, queer, nonbinary, Two-Spirit2, 

intersex 3 , or who otherwise identify as LGBTQI+ commonly face barriers to equal access and 

opportunity in our K-12 schools and education systems. These barriers include discriminatory policies, 

discriminatory practices (including unfair and disproportionate discipline), harassment, bullying, and 

other forms of  victimization. LGBTQI+ students who are transgender; nonbinary; Black, Indigenous, 

and people of  color (BIPOC); and people with disabilities experience the most hostile school climates 

and compounded marginalization in education systems.  

 

In recent years, these barriers have been exacerbated, encouraged, and even mandated by policy 

proposals at both the federal and state levels that are symptomatic of a coordinated effort to denigrate, 

erase, and further stigmatize LGBTQI+ people and their families, particularly transgender children 

                                                 
1 

https://www.govinfo.gov/content/pkg/FR-2022-07-12/pdf/2022-13734.pdf
https://www.govinfo.gov/content/pkg/FR-2022-07-12/pdf/2022-13734.pdf
https://www.thetaskforce.org/tribal-equity-toolkit-3-0/
https://interactadvocates.org/intersex-definitions/


https://www.lgbtmap.org/equality-maps/healthcare_laws_and_policies
http://www.lgbtmap.org/2021-spotlight-health-care-bans
https://maps.glsen.org/trans-and-nonbinary-athletic-inclusion-policies/
https://www.glsen.org/activity/inclusive-curricular-standards/
https://www.glsen.org/activity/inclusive-curricular-standards/
http://www.lgbtmap.org/2022-spotlight-school-bills-report
https://www.glsen.org/research/laws-prohibit-promotion-homosexuality-impacts-and-implicatio
https://www.washingtonpost.com/education/2022/02/14/critical-race-theory-teachers-fear-laws/
https://www.washingtonpost.com/education/2022/02/14/critical-race-theory-teachers-fear-laws/
https://www.nbcnews.com/nbc-out/out-news/missouri-teacher-resigns-school-tells-remove-pride-flag-rcna1959
https://www.pbs.org/newshour/education/lgbtq-parents-fear-their-children-will-have-to-hide-their-families-at-school-under-floridas-dont-say-gay-bill
https://www.pbs.org/newshour/education/lgbtq-parents-fear-their-children-will-have-to-hide-their-families-at-school-under-floridas-dont-say-gay-bill
https://www.nbcdfw.com/news/local/mother-moves-family-away-from-texas-to-protect-transgender-son/2913635/
https://www.edweek.org/policy-politics/texas-educators-say-they-dont-want-to-be-transgender-police/2022/03


https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01753.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01753.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01761.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01761.pdf
https://www.govinfo.gov/content/pkg/FR-2021-03-11/pdf/2021-05200.pdf
https://www.govinfo.gov/content/pkg/FR-2022-06-21/pdf/2022-13391.pdf
https://www.glsen.org/research/2019-national-school-climate-survey
https://www.unfe.org/system/unfe-65-Intersex_Factsheet_ENGLISH.pdf
https://interactadvocates.org/wp-content/uploads/2018/07/BROCHURE-interACT-Teachers-final.pdf
https://interactadvocates.org/wp-content/uploads/2018/07/BROCHURE-interACT-Teachers-final.pdf
https://www.glsen.org/research/involved-invisible-ignored-lgbtq-parents-and-their-children


4 

The Department should ensure nondiscrimination policies and related notifications include prohibited sex-based 

discrimination enumerated in §106.10 

The Department proposes to revise §106.8(b) and (c) to improve clarity and dispel confusion regarding 

a school’s responsibility to publish a nondiscrimination policy and notify students, families, educators, 

and other staff of the nondiscrimination policy it has adopted. We urge the Department to fully 

enumerate sexual orientation, gender identity, sex characteristics (including intersex traits), sex 

stereotypes, and pregnancy or related conditions within the nondiscrimination policy detailed in 

§106.8(b)(1), as well as within the contents of a notice of nondiscrimination described in 

§106.8(c)(1)(i). 

As proposed, a student or parent seeking recourse after an incident of discrimination on one of these 

bases—sexual orientation, gender identity, sex characteristics (including intersex traits), sex 

stereotypes, and pregnancy or related conditions—may be confused and could mistakenly conclude 

that there is no recourse available to them. Similarly, coordinators and other school personnel may 

misunderstand their obligations when policies and notifications lack clarity. 

Studies have consistently found that explicitly enumerating these protections in school policies 
matters and is associated with less hostile school climates for LGBTQI+ students.14 For example, 
GLSEN found that LGBTQ+ students who reported having an anti-bullying policy at their school 
that specifically enumerates sexual orientation and gender identity experienced less anti-LGBTQ+ 
victimization, were more likely to report bullying they experienced to school staff, and were far more 
likely to say that staff  responses were effective, compared to LGBTQ+ students who reported 

https://pubmed.ncbi.nlm.nih.gov/28344750/
https://www.sciencedirect.com/science/article/pii/S1054139X12003540
https://eric.ed.gov/?id=ED491454
https://www.govinfo.gov/content/pkg/FR-2022-07-12/pdf/2022-13734.pdf
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include a plain language discussion o

https://nwlc.org/resource/challenge-to-skirts-required-dress-code-policy-peltier-et-al-v-charter-day-school-inc-et-al/
https://nwlc.org/resource/challenge-to-skirts-required-dress-code-policy-peltier-et-al-v-charter-day-school-inc-et-al/
https://www.glsen.org/activity/model-local-education-agency-policy-on-transgender-nonbinary-students
https://www.nasponline.org/resources-and-publications/resources-and-podcasts/diversity-and-social-justice/lgbtq-youth/transgender-youth
https://www.nasponline.org/resources-and-publications/resources-and-podcasts/diversity-and-social-justice/lgbtq-youth/transgender-youth
https://www.valleycentral.com/news/local-news/aclu-texas-files-civil-rights-complaint-against-sharyland-isd-for-5-year-old-boy-told-to-cut-hair/
https://www.valleycentral.com/news/local-news/aclu-texas-files-civil-rights-complaint-against-sharyland-isd-for-5-year-old-boy-told-to-cut-hair/
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The Department should provide further clarity regarding prohibited sex-based discrimination in the context of  separate 

gender facilities, programs, and activities 

We strongly support the Department clarifying through revisions to proposed §106.31(a)(2) that 

exceptions under Title IX that permit sex-segregated programs or activities in certain narrow 

contexts22 do not permit discrimination on the basis of  gender identity.23 We thank the Department 

for its discussion in broad terms of  the case law and prior Departmental actions and interpretations 

that clarify, support, and necessitate this provision, and clearly communicating that the “preferences 

or discomfort of  some” do not “justify otherwise unconstitutional discrimination against others.”24 

 

We do however ask the Department to clarify the broad scope of  the proposed §106.31(a)(2). In 

addition to clarifying its application to dress or appearance codes (discussed above), the Department 

should clearly communicate it is a violation of  Title IX to prevent access or participation consistent 

with a student’s gender identity in the context of  separate gender classes, school restrooms and locker 

rooms, housing, and overnight accommodations for school trips.  

 

 



https://maps.glsen.org/trans-and-nonbinary-athletic-inclusion-policies/
https://maps.glsen.org/trans-and-nonbinary-athletic-inclusion-policies/
https://www.glsen.org/activity/gender-affirming-inclusive-athletics-participation
https://www.glsen.org/activity/gender-affirming-inclusive-athletics-participation
https://www.news5cleveland.com/news/politics/ohio-politics/ohio-gop-passes-bill-aiming-to-root-out-suspected-transgender-female-athletes-through-genital-inspection
https://www.news5cleveland.com/news/politics/ohio-politics/ohio-gop-passes-bill-aiming-to-root-out-suspected-transgender-female-athletes-through-genital-inspection
https://www.washingtonpost.com/nation/2022/07/16/intersex-anti-trans-bills/
https://nwlc.org/resource/hecox-v-little/
https://www.bbc.com/sport/athletics/48820717
https://www.upi.com/Sports_News/2020/07/23/Simone-Biles-cites-racism-in-gymnasts-support-for-protests/2931595514927/
https://feminisminindia.com/2020/11/25/santhi-soundarajan-gender-determination-test/
https://nwlc.org/wp-content/uploads/2019/09/NWLC_Trans50th_FactSheet.pdf
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harassment or assault based on their sexual orientation, gender identity, and/or gender expression,33 

and at least two in five LGBTQ+ students who are BIPOC report bullying based on both their sexual 

orientation and their race.34  

 

https://www.glsen.org/research/black-lgbtq-students
https://www.glsen.org/research/aapi-lgbtq-students
https://www.glsen.org/research/latinx-lgbtq-students
https://www.glsen.org/research/native-and-indigenous-lgbtq-students
https://doi.org/10.15585%2Fmmwr.su6901a3
http://dx.doi.org/10.15585/mmwr.mm6803a3
https://www.glsen.org/research/playgrounds-and-prejudice-lgbtq-issues-elementary-schools
https://www.thetrevorproject.org/survey-2022/


https://www.thetrevorproject.org/survey-2022/
https://www.nassp.org/top-issues-in-education/position-statements/lgbtq-students-and-educators/
https://neaedjustice.org/wp-content/uploads/2020/10/27418-Bostock-and-Student-Rights-Doc2_Final.pdf
https://neaedjustice.org/wp-content/uploads/2020/10/27418-Bostock-and-Student-Rights-Doc2_Final.pdf
https://www.nasponline.org/resources-and-publications/resources-and-podcasts/diversity-and-social-justice/lgbtq-youth/transgender-youth
https://www.nasponline.org/resources-and-publications/resources-and-podcasts/diversity-and-social-justice/lgbtq-youth/transgender-youth
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To clarify 

https://www.schoolcounselor.org/Standards-Positions/Position-Statements/ASCA-Position-Statements/The-School-Counselor-and-Transgender-Gender-noncon
https://www.schoolcounselor.org/Standards-Positions/Position-Statements/ASCA-Position-Statements/The-School-Counselor-and-Transgender-Gender-noncon
https://www.ed.gov/news/press-releases/us-department-educations-office-civil-rights-announces-resolution-sex-based-harassment-investigation-tamalpais-union-high-school-district
https://www.ed.gov/news/press-releases/us-department-educations-office-civil-rights-announces-resolution-sex-based-harassment-investigation-tamalpais-union-high-school-district
https://www.eeoc.gov/sexual-orientation-and-gender-identity-sogi-discrimination
https://www.glsen.org/research/educational-exclusion-drop-out-push-out-school-prison-pipeline
https://www.glsen.org/research/educational-exclusion-drop-out-push-out-school-prison-pipeline
https://www.glsen.org/title-ix-at-50
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We do however urge the Department to consider requiring the preponderance of  evidence standard 
in all Title IX investigations, as it is the only standard that recognizes complainants and respondents 
have equal stakes in the outcome of  an investigation,48 and it is the same standard used by courts in 
all civil rights and other civil proceedings.49 If  the Department chooses not to require the 
preponderance standard in all investigations, it should provide further clarification to ensure schools 
do not adopt an inappropriately stringent standard by, for example, using the preponderance 
standard to investigate physical assault and the clear and convincing evidence standard to investigate 
sexual assault, other forms of  sex-based harassment, and other bias-related harassment or 
discrimination (e.g., based on race, national origin, disability, etc.). 

IV. Ensuring Appropriate Implementation of Title IX’s Religious Exemption 

 

Title IX’s prohibition of  discrimination on the basis of  sex, including discrimination on the basis of  

sexual orientation, gender identity, sex characteristics (including intersex traits), and sex stereotypes 

https://nwlc.org/wp-content/uploads/2019/02/NWLC-Title-IX-NPRM-Comment.pdf
https://civilrights.org/resource/civil-and-human-rights-community-joint-comment-on-title-ix-nprm
https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf#page=548
https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf#page=548
https://www.govinfo.gov/content/pkg/FR-2020-09-23/pdf/2020-20152.pdf#page=65
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https://williamsinstitute.law.ucla.edu/publications/lgbt-religiosity-us/
https://transequality.org/sites/default/files/docs/usts/USTS-Full-Report-Dec17.pdf
https://www.dallasnews.com/news/2020/11/11/student-expelled-from-colleyville-school-for-being-gay-has-hired-a-civil-rights-attorney/
https://www.dallasnews.com/news/2020/11/11/student-expelled-from-colleyville-school-for-being-gay-has-hired-a-civil-rights-attorney/
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¶ Annually report disaggregated OCR complaint data, including disaggregated data on 

claims involving discrimination based on sexual orientation, gender identity, sex characteristics 

(including intersex traits), and sex stereotypes or anti-LGBTQI+ harassment. 

¶ Publicize key case resolutions for complaints involving anti-LGBTQI+ discrimination or 

harassment. 

¶ Strengthen the Civil Rights Data Collection, including by collecting and publishing 

demographic data on students who report, or are disciplined for, anti-LGBTQI+ harassment 

or bullying and by publishing local education agency’s policies for preventing bias-related 

bullying.57 

¶ Engage and promote affirming visibility for LGBTQI+ students and educators, 

including their voices, stories, and achievements in Department events and publications. 

¶ Work with the Office of  Elementary and Secondary Education (OESE) to publish best 

practice resources on supporting LGBTQI+ students, 58  and preventing and effectively 

responding to anti-LGBTQI+ bullying and harassment, 59   in consultation with relevant 

stakeholder organizations, those with lived experience, and the Working Group on LGBTQI+ 

Students and Families established by Executive Order 14075.60 

¶ Work with OESE to 

https://www.glsen.org/activity/civil-rights-data-collection-and-lgbtq-youth
https://www.glsen.org/activity/civil-rights-data-collection-and-lgbtq-youth
https://www.glsen.org/four-supports
https://www.glsen.org/research/improving-school-climate-transgender-and-nonbinary-youth
https://www.glsen.org/research/improving-school-climate-transgender-and-nonbinary-youth
https://www.glsen.org/activity/model-district-anti-bullying-harassment-policy
https://www.glsen.org/activity/civil-rights-school-climate-principles
https://www.glsen.org/essa-implementation
https://www.glsen.org/essa-implementation
https://www.glsen.org/covid-19-relief-funds
https://www.glsen.org/covid-19-relief-funds
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of  sex. For transgender, nonbinary, and other LGBTQI+ students who have been bullied, barred 
from school facilities and activities, and blamed for their victimization, the proposed rule clearly 
communicates that anti-LGBTQI+ discrimination is unlawful and that they have recourse should it 
occur. The clarifications detailed within the proposed rule are incredibly helpful for students, families, 
educators, school staff, administrators, and all who are part of  K-12 learning communities to 

understand their rights and responsibilities under Title IX and support their efforts to create safe, 
supportive, and inclusive schools and a positive school climate for all young people who are at risk of  
experiencing sex-based discrimination. 
 

We thank the Department for its continued commitment to ensuring that every student, including 

those who are LGBTQI+ and otherwise experience marginalization, is safe and has equal 

opportunities to thrive and reach their full potential in our schools. We look forward to continuing to 

work with the Department to fully implement the final Title IX rule. If  you would like to discuss these 

recommendations, please contact GLSEN’s Chief  of  Staff  and Deputy Executive Director for Public 

Policy and Research, Aaron 

mailto:aaron.ridings@glsen.org
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Campus Pride 

Center for American Progress 

Center for Applied Transgender Studies 

Center for Disability Rights 
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National LGBTQ Task Force 

National Organization for Women 

National Partnership for Women & Families 

National Queer Asian Pacific Islander Alliance (NQAPIA) 

National Urban Alliance for Effective Education  

Parents Across America 

Point of  Pride 

Positive Women's Network-USA 

Public Advocacy for Kids (PAK) 

School Social Work Association of  America 

SIECUS: Sex Ed for Social Change 

Southern Poverty Law Center 

Stand with Trans 

Stop Sexual Assault in Schools 

The Advocacy Institute 

The Arc of  the United States 

The Education Trust 

The Inclusion Playbook 

The Queer Mathematics Teacher 

The TransLatin@ Coalition 

The Trevor Project  

Trans Lifeline 

Trans Youth Equality Foundation 

TransAthlete 

TransFamily Support Services  

Transgender Legal Defense & Education Fund (TLDEF) 

Union for Reform Judaism 

URGE: Unite for Reproductive & Gender Equity 

Women of  Reform Judaism 

 

State & Local Organizations 

ACCESS Community Health Network 

ACCESS Reproductive Justice 

Arizona Association of  School Psychologists 

Association of  School Psychologists of  Pennsylvania 

California Association of  School Counselors 

Carolina Jews for Justice  

Chattanooga Trans Liberation Collective 

Christian Athlete Circles 

City of  Bridges High School 

Colorado Children's Campaign 

Colorado School Counselor Association 

Colorado Society of  School Psychologists 

Columbus Communities Coalition for Diversity, Equity, and Inclusion 

Compass LGBTQ Community Center 

Delaware PTA 
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Michigan PTA 

Minnesota School Counselor Association 

Missouri Association of  School Psychologists (MASP) 

Missouri School Counselor Association 

Montana Association of  School Psychologists (MASP) 

Nevada School Counselor Association (NvSCA) 

New Hampshire Association of  School Psychologists 

NEW Pride Agenda 

New York Association of  School Psychologists 

New York State School Counselor Association 

NO/AIDS Task Force d.b.a. CrescentCare 

North Dakota Association of  School Psychologists 

North Dakota Human Rights Coalition 

Ohio Psychological Association 

Ohio School Counselor Association 

Ohio School Psychologists Association 

Oklahoma School Psychological Association 

Oregon School Psychologists Association 

oSTEM at Binghamton University-SUNY 

Out in the Open 

Outright Vermont 

OutSupport   

Palmetto State School Counselor Association 

Parents Organized for Public Education  

Peacock Rebellion 

Pegasus Legal Services for Children 

Pennsylvania Association of  School Social Worker Personnel  

Pennsylvania PTA 

Pennsylvania School Counselors Association (PSCA) 

Persad Center 

PFLAG Ann Arbor Chapter, Michigan 

PFLAG Athens Area, Georgia 

PFLAG Cape Girardeau, Missouri 

PFLAG Charlotte, North Carolina 

PFLAG Collinswood, New Jersey 

PFLAG Evanston Chapter, Illinois 

PFLAG Greater St. Louis, Missouri 

PFLAG Greensboro,North Carolina 

PFLAG Greensburg, Pennsylvania 

PFLAG Homer Glen Lockport,  Illinois 

PFLAG Kansas City, Kansas and Missouri 

PFLAG Laramie, Wyoming 

PFLAG Leonardtown, Maryland 

PFLAG Los Angeles, California 

PFLAG New Orleans, Louisiana 

PFLAG Oak Park Area, Illinois 
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Uniting Pride of  Champaign County 

Vermont School Counselor Association 

Virginia Council on LGBTQ+ 

Virginia School Counselor Association 

Wellness Services, Inc. 
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GLSEN Upstate New York 

GLSEN Washington State 
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