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STATEMENT OF INTEREST1 

Section 230 is the legal cornerstone of online speech, commerce, and 

innovation. By vesting online service providers with immunity to claims based on 
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INTRODUCTION 

Amici urge the Court to grant Facebook’s petition for rehearing, to protect 

online speech and competition.  

The panel majority creates a circuit split that will unsettle and undermine 

Section 230 protections that have enabled decades of innovation and online 

expression, both issues of exceptional importance. 

The term “intellectual property” in Section 230(e)(2) refers to copyrights 

and patents. The majority misconstrues the law and contradicts Congress’s intent 

by including state right of publicity claims. Publicity rights
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cannot afford to fight. Users who rely on intermediaries to communicate and learn 

will suffer the consequences.  

The majority opinion upends the legal landscape and delegates the scope of 

crucial legal protection to the various states. It requires online sites and services to 

adopt draconian measures or face financial ruin. Many will simply refuse to host 

user-generated content at all—and we will all be the poorer for it. 

ARGUMENT 

I. FOR PURPOSES OF SECTION 230, “INTELLECTUAL 
PROPERTY” MUST MEAN COPYRIGHT AND PATENT 
STATUTORY MONOPOLIES 

As the District Court (and the Ninth Circuit) correctly noted, the term 

“intellectual property” is not defined in Section 230 
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included the right to be free from “unwarranted publicity,” especially commercial 

publicity. See, e.g., Pavesich v. New England Life Ins. Co., 50 S.E. 68 (Ga. 1905); 

see also generally Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 

Harv. L. Rev. 193 (1890). 

Thus, the right of publicity is explicitly rooted in privacy interests: it protects 

individuals “against economic, personal and dignitary injuries” that stem “from 

unauthorized uses of their identities.” Jennifer Rothman, The Right of Publicity: 

Privacy Reimagined for a Public World, Harvard University Press, 165 (2018) 

(“Rothman”).  

Wildly varying state laws cover misuse of various aspects of a person’s 

“identity.” See generally Rothman’s Right of Publicity Roadmap, 

https://www.rightofpublicityroadmap.com/ (all websites last visited Oct. 22, 2021). 

Some states specifically define the aspects of a person’s identity that may be the 

basis of a claim, e.g., Okla. Stat. Ann. tit. 12 § 1448(A) (name, voice, signature, 

photograph, or likeness), while other state laws bar virtually any use that evokes a 

person, including names, faces, voices, signature, a car, a robot, gestures, 
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the term “publicity rights” at all, but covering similar ground through 
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Second, unlike intellectual property rights, the term limit of the right of 

publicity has reflected its status as a privacy right and ends at death in many states. 

Some states have created 
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Valley v. Roommates.com, LLC, 521 F.3d 1157, 1174 (9th Cir. 2008) (internal 

quotation marks and citation omitted). Against this background, Congress plainly 

intended a narrow and well-defined carveout for intellectual property rather than a 

freewheeling, open-ended one.  

Having exempted federal copyright claims from Section 230, Congress also 

established copyright safe harbors by enacting Section 512 of the Digital 

Millennium Copyright Act. Thanks to Section 512, a 
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noncommercial activities and patrons use library services for many 

things, including advertisements and other commercial uses of online 

forums. 	

• Email providers would have to find a way to scan communications to 

ensure that users are not forwarding material that might evoke an 

identity for some commercial purpose, degrading not only speech but 

privacy as well.	

• An online platform for job seekers and potential employers would 

have to prevent users from abusing the site by posting profiles of 

others.5	

• Online annotation site Fiskkit,6 which allows its users to comment on 

news reports to flag false or misleading information, would have to 

screen those comments to ensure no names, images, or phrases 

associated with a person are used.	

• Blerp, a platform for sharing audio clips, would have to ensure users 

are not sharing audio that includes voices or sounds associated with a 

 
5 Edward Graham, #STARTUPSEVERYWHERE: Dekalb, Ill., Engine (Mar. 

6, 2020), https://www.engine.is/news/startupseverywhere-
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person.
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CONCLUSION 

The majority’s interpretation of Section 230 would create a circuit split and 

eviscerate Section 230’s protections, a matter of exceptional importance. It 

requires further review from this Court. 

 

Dated: October 28, 2021 By: /s/ Kit Walsh              
Kit Walsh  
Corynne McSherry 
ELECTRONIC FRONTIER 
FOUNDATION 
815 Eddy Street 
San Francisco, CA 94109 
Telephone: 



 - 14 -  
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