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ITEM B.  PROPOSED CLASS ADDRESSED 

Class 6(a) ɀ Computer Programs ɀ Preservation  

A proposed expansion of the software preservation exemption (37 C.F.R. § 201.40(b)(18)) to 
eliminate the requirement that the program not be distributed or made available to multiple 
users simultaneously outside of the physical premises of an eligible institution.  

The text of the proposed exemption is provided in Appendix A.  

ITEM C. OVERVIEW  

The opposition comments filed in the 6(a) filing from the Entertainment Software 
Association (ȰESAȱ), Motion Picture Association (ȰMPAȱ), Recording Industry Association 
of America (ȰRIAAȱ) (collectively, the Ȱ*ÏÉÎÔ CreatorsȱɊ and the DVD Copy Control 
Association (ȰDVD-CCAȱ) (the Joint Creators and the DVD-CCA, collectively, the 
Ȱ/ÐÐÏÎÅÎÔÓȱɊ have provided no significant rebuttals to the arguments for our proposed 
modification of the software preservation exemption. Many of the objections raised are to 
issues that the Copyright Office has previously settled, such as the applicability of section 
107 and the limitations on the types of institutions that can claim the exemption.2  

Indeed, Opponents appear to concede that the uses in question are fair, 3 as they should, 
since the Copyright Office already found that the uses were non-infringing in 2018 and 
again in 2021. The removal of the single user requirement is supported by case law and is 
in response to the adverse impact of the restrictions on the relevant preservation 
communities.  

ITEM D.  TECHNOLOGICAL PROTECTION MEASURE(S) AND METHOD(S) OF CIRCUMVENTION  

See previous filings.  

ITEM E.  ASSERTED ADVERSE EFFECTS ON NONINFRINGING USES  

 
2 Compare $6$ #ÏÐÙ #ÏÎÔÒÏÌ !ÓÓÏÃÉÁÔÉ Ô Ú Ô Ú Ô Ï
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demonstrate some confusion as to the grounds under which the proposed modification to 
the exemption is non-infringing.10 Although some uses covered by the existing exemption 
may be non-infringing under § 108, this modification does not rely on § 108.11  

I. Proponents have met their burden to show that the uses are non-infringing. 

The bulk of comments from the Joint Creators regarding fair use address the video game 
exemption.12 As a result, Opponents do not meaningfully engage with the fair use cases 
that specifically focus on software, such as the Eleventh Circuit in Corellium, or the 
Supreme Court in Google.13 Instead, they argue that under Warhol, the uses contemplated 
ÕÎÄÅÒ ÔÈÉÓ ÅØÅÍÐÔÉÏÎ ÁÒÅ ÎÏÔ ÔÒÁÎÓÆÏÒÍÁÔÉÖÅȟ ÁÎÄȟ ÂÁÓÅÄ ÏÎ Á ÄÉÓÔÒÉÃÔ ÃÏÕÒÔȭÓ ÆÉÎÄÉÎÇ ÉÎ 
Hachette, that uses by non-profit libraries may be, nonetheless, commercial.14  

These arguments are unavailing. The types of works and uses at issue in this exemption 
are far more like Google or Corellium than they are like those in Warhol, and the Supreme 
Court explained in Warhol that this specific context mattered.15 The exemption requires 
that uses of the works in question be for scholarship, teaching, research, and private 
study, favored purposes under fair use.16 As in Corellium, emulated off-premises access is 

 
10 3ÅÅ DVD-
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impacts, including continued deterioration of software and difficulty of access, Windows 
XP activation changes, and advances in emulation technology.24 

4Ï ÔÈÅ ÅØÔÅÎÔ ÔÈÁÔ /ÐÐÏÎÅÎÔÓ ÃÌÁÉÍ ÔÈÁÔ ÔÈÅ ȰÒÅÔÒÏȱ ÍÁÒËÅÔ ÉÓ ÓÅÒÖÉÎÇ ÔÈÅ ÎÅÅÄÓ ÏÆ 
preservation or those potentially harmed by preservation activity, the examples are 
confined to the video game context.25 Opponents have failed to provide any factual 
support for the idea of substitution or risk to copyright holders from removal of the single 
user restriction for non-video game software.26  

Although the Copyright Office indicated support for these restrictions previously, it may 
not have anticipated the adverse impacts that the restrictions cause on software 
preservation and thus scholarship and other favored uses.27  Restrictions on the number of 
users were not significantly discussed in the 2021 comments, and even copy numbers were 
only raised in passing by the Copyright Office during the hearing on the exemption.28  

In its 2021 recommendation, the Copyright Office, in explaining its decision, wrote that 
ÔÈÅ ȰÓÉÎÇÌÅ ÕÓÅÒȱ ÒÅÓÔÒÉÃÔÉÏÎ ÓÔÅÍÓ ÆÒÏÍ ÔÈÅ 3ÅÃÔÉÏÎ ΫΪβ ÄÉÓÃÕÓÓÉÏÎ ÄÏÃÕÍÅÎÔȢ )Î ÔÈÁÔ 
ÄÏÃÕÍÅÎÔȟ ÔÈÅ ÕÓÅÒ ÒÅÓÔÒÉÃÔÉÏÎÓ ÁÒÅ ÍÅÁÎÔ ȰÔÏ ÉÎÃÌÕÄÅ ÁÐÐÒÏÐÒÉÁÔÅ ÁÄÄÉÔÉÏÎÁÌ ÃÏÎÄÉÔÉÏÎÓ 
to prevent a material impact on the commercial exploitation of the affected ×ÏÒËÓȢȱ29 
Given the lack of any opposition from the relevant rightsholders and the lack of any 
evidence that the market would be harmed, such conditions are not necessary in this 

 
24 Compare DVD-CCA Comment ÁÔ έ ɉȰ0ÒÏÐÏÎÅÎÔÓ ÈÁÖÅ ÎÏÔ ÐÒÏÖÉÄÅÄ ÁÎÙ ÎÅ× ÆÁÃÔÕÁÌ ÏÒ ÌÅÇÁÌ ÄÅÖÅÌÏÐÍÅÎÔÓ 
that would warrant the Register removing the one-ÕÓÅÒ ÌÉÍÉÔÁÔÉÏÎȢȱɊ with SPN/LCA Comment at 2-3 
(providing a summary of the numbers of preserved copies available for key pieces of software), id. at 7 
(explaining how the changes in Windows XP activation processes require additional circumvention), id. at 
ΫΪ ɉÄÉÓÃÕÓÓÉÎÇ ÈÏ× ÔÈÅ 3ÕÐÒÅÍÅ #ÏÕÒÔȭÓ ÄÅÃÉÓÉÏÎ ÉÎ Google v. Oracle, released after the completion of 
comments in 2021, bolsters our fair use claim), id. at 11-Ϋΰ ɉÅØÐÌÁÉÎÉÎÇ ÈÏ× ÔÈÅ %ÌÅÖÅÎÔÈ #ÉÒÃÕÉÔȭÓ ÄÅÃÉÓÉÏÎ ÉÎ 
Corellium provides additional support for our fair use claims).  
25 DVD-CCA Comment ÁÔ ήȤίȟ Joint Creators Comment ÁÔ βȢ  
26 4ÈÅ $6$Ȥ

https://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf
https://perma.cc/5CU2-DUHT
https://www.copyright.gov/1201/2021/hearing-transcripts/210419-Section-1201-Public-Hearings-Class-5-14a-14b.pdf
https://www.copyright.gov/1201/2021/hearing-transcripts/210419-Section-1201-Public-Hearings-Class-5-14a-14b.pdf
https://perma.cc/A4P9-ZW7D
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case.



APPENDIX A 

PROPOSED EXEMPTION LANGUAGE 

Proposed Exemption:  

Computer programs, except video games, that have been lawfully acquired and that are no 
longer reasonably available in the commercial marketplace, solely for the purpose of 
lawful preservation of a computer program, or of digital materials dependent upon a 
computer program as a condition of access, by an eligible library, archives, or museum, 
where such activities are carried out without any purpose of direct or indirect commercial 
advantage.  

Any electronic distribution, display, or performance made outside of the physical 



   
 

   
 

 


